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1 CATHY LYNN ELLIS, Ph.D. 

2 being previously duly sworn, testified as follows: 

3 THE VIDEOGRAPHER: Stand by. We're on 
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4 the videotape record. This is the beginning of tape 

5 4. The time is 9:08 AM. The date is March 21st, 

6 1997. 

7 EXAMINATION 

8 BY MS. RITTER: 

9 Q. Dr. Ellis, I'm Ann Ritter, and I practice 

10 law with Ron Motley. I'm going to ask you a few 

11 questions. 

12 If I could ask you just to look at this 

13 document, which we could mark as Ellis Exhibit, 

14 whatever our next exhibit number is, 17, can you 

15 identify that for me? 

16 A. Yes, it's a document that has been 

17 written by three scientists in the Philip Morris 

18 Research Center. 

19 Q. Does this article relate to a particular 

20 research project that Philip Morris undertook? 

21 A. No. It relates to a publication or a 

22 write-up of some work that has been presented at a 

23 technical meeting already in abstract form and is in 

24 the process of being submitted for publication. 

25 Q. Was the research — 
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CATHY 

LYNN 

ELLIS, 

Ph.D. - EX. 

BY MS. RITTER 

1 


MR. 

SUSMAN: 

: Is this an 

exhibit number? 

2 

I'm sorry. 

did 

he mark 

this? 


3 


MS . 

RITTER: 

: Well, we marked it as 17. 

4 


MR. 

SUSMAN: 

: Excuse me. 


5 


(PLF. EXH. 

17, Abstract 

entitled "Thermal 
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Transfer of Nicotine and Nicotine Acid 
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11 
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24 

25 
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6 

7 
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Salts to Nicotine in the Gas Phase", was 
marked for identification.) 

BY MS. RITTER: 

Q. Was this research done at Philip Morris? 

A. Yes. 

Q. When was the research started? 

A. I honestly don't know. I think that the 
research has been obtained or the data has been 
obtained over a number of years. 

Q. Why did Drs. Seeman, Fournier and Paine 
undertake to put this into a paper form and submit 
it? 

A. Because of some of the misconceptions 
about the technical thermal transfer of nicotine. 

Q. Who decided that they would do this? 

A. A number of us spoke about it. I was 
involved. 

Q. Who else spoke about it other than you? 

A. This has been going on for quite some 
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time. I know I spoke to Jeff. I don't recall in R&D 
speaking to anybody else about it. 

Q. How about outside of R&D? 

A. I — specifically about this paper, I 
don't recall, no. 

Q. How about specifically about 
misconceptions that you believe existed concerning 
the issues addressed in this paper? 
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9 


A. 


I'm not sure I understand your question. 


10 Q. Okay. A moment ago you indicated that 

11 the publication of this information was done to try 

12 to clear up or was done in response to misconceptions 

13 that existed — 

14 A. Uh-huh. 

15 Q. — concerning the transfer of nicotine? 

16 A. That's correct. And I think more 

17 specifically, it was The Wall Street Journal. 

18 Q. Okay. Can you explain what you mean by 

19 The Wall Street Journal? 

20 A. Well, it was the article In The Wall 

21 Street Journal and the allegations about ammonia that 

22 precipitated this. 

23 Q. Okay. What were the allegations in The 

24 Wall Street Journal? 

25 A. Well, I don't — that's about — again, 
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1 it related to the utilization of ammonia to enhance 

2 the transfer of nicotine into smoke. 

3 Q. Who read the article in The Wall Street 

4 Journal? 

5 A. Quite a few people, including myself, 

6 yes. 

7 Q. Did you read it? And then did you just 

8 think to yourself, well, we need to publish something 

9 to counter what was in The Wall Street Journal? 

10 A. At that point, we began to look at the 
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11 data we had, and this was part of it. 

12 Q. Was this something that was also done in 

13 connection with the FDA proceedings? 

14 A. Not that I recall. 

15 Q. Okay. So Research decided to publish 

16 this information, R&D decided to publish this 

17 information, to counter the information in The Wall 

18 Street Journal? 

19 A. In part, yes. 

20 Q. Is this article submitted for publication 

21 in The Wall Street Journal? 

22 A. No, I would not expect this to be 

23 published in The Wall Street Journal. 

24 Q. Which journal has it been submitted to? 

25 A. It has been presented as an abstract at a 
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1 technical meeting, and I'm not sure exactly of the 

2 status right now of its publication. 

3 Q. In your opinion, does ammonia affect the 

4 transfer of nicotine into the gas phase of cigarette 

5 smoke? 

6 A. From tobacco, there is no indication 

7 obviously from these data that that's correct. 

8 Q. Does ammonia in any way affect the 

9 delivery of nicotine to the smoker? 

10 A. There is no indication that I have that 

11 that is a correct statement. 

12 Q. Who determined the conditions that would 

13 be utilized for the experiment that is described in 
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Who determined the conditions? 


14 

this paper? 

15 

A. 

16 

Q. 

17 

A. 

18 

Q. 

19 

experiment? 

20 

A. 

21 

Q. 

22 

accurately 

23 

commercial 

24 

cigarettes? 

25 

A. 


Yes . 

The scientists. 

Have you reviewed the conditions of the 

I've read the paper. 

In your opinion, does this experiment 
simulate the actual smoking of 
— commercially available Philip Morris 

What this paper in the technical 
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1 situation simulates and says is that you can, upon 

2 combustion, evolve nicotine at much lower 

3 temperatures than you would ever find in a commercial 

4 cigarette. 

5 Q. That you would ever find in a commercial 

6 cigarette? 

7 A. That's right. In a commercial cigarette, 

8 the temperature of combustion is very high, 800, 900 

9 degrees. And what this paper says, as you can see in 

10 the abstract, even, is that both nicotine and the 

11 nicotine salts are evolved at 135 and 200 degrees. 

12 Therefore, they would be evolved, and it doesn't make 

13 any difference what else is there; the temperature of 

14 burning transfers the nicotine. That's what this 

15 says. 
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If we utilize one of Mr. Motley's candy 


16 Q. 

17 cigarettes and assume for a minute that it's actually 

18 a real cigarette, the coal of the cigarette, which is 

19 at the top of the cigarette, what temperature does 

20 that burn at? 

21 A. That would be where it's the highest. It 

22 would be 800, 900 degrees. 

23 Q. Doesn't the temperature decrease as you 

24 go down the cigarette rod? 

25 A. Yes. 
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1 Q. And wouldn't you actually find 

2 temperatures that are less than 800 degrees as you 

3 move down the rod? 

4 A. Yes. 

5 Q. Where in the experiment has it been 

6 measured to determine what the effect of the ammonia 

7 is on the release of the nicotine, transfer of the 

8 nicotine, into the gas phase at points lower than the 

9 coal of the cigarette? 

10 A. The issue here is — is that as you puff 

11 down the cigarette, you will have that temperature 

12 being applied to the tobacco rod. So the question is 

13 immaterial, and it has not been studied in the 

14 context of this experiment. 

15 Q. What temperature is the tobacco at a 

16 centimeter down from the coal of the rod? 

17 A. I would have to go back into some of the 

18 data I have to get the precise temperature. 
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If you move down the temperature of the 


19 Q. 

20 rod, do you have any data to indicate whether you 

21 will reach a temperature in the tobacco in that rod 

22 or of the rod itself that is closer to 135 degrees 

23 than it is to 800 degrees? 

24 A. Oh, down toward the filter? Yes, you 

25 would reach — you would have that temperature, 
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1 obviously. 

2 Q. Because down at the filter, you're not 

3 smoking a cigarette that's 800 degrees? 

4 A. That's correct, for the first puff, 

5 right. 

6 Q. Okay. If you smoked it until the 

7 cigarette was almost — the end of the rod was almost 

8 gone because you smoked it until almost down to the 

9 filter, then the higher degrees of 800 degrees begin 

10 moving down toward the filter, correct? 

11 A. Uh-huh. 

12 Q. But in the beginning as you are smoking 

13 it, that isn't correct and the temperatures are lower 

14 closer to the filter? 

15 A. That's correct. 

16 Q. And this experiment hasn't at all tried 

17 to evaluate whether there is an impact on the 

18 transfer of nicotine into the gas phase that's being 

19 absorbed by the smoker at those lower temperature 

20 points on the cigarette rod, does it? 
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A. That's correct, that's not the purpose of 
this study. 

Q. Could you conduct a study that looked at 
that question? 

A. What's the question specifically? 
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Q. Whether there is an impact of ammonia on 
the transfer of nicotine into the gas phase at points 
other than the coal of the cigarette rod? 

A. I would have to consult with these 
scientists and others to see if that could reasonably 
be done in the context of a cigarette. 

Q. Before this paper was published, you 
already knew, didn't you, that 800 and 900 degrees 
wasn't going to result in this transfer, didn't you? 

A. No. 

Q. You never knew that? 

A. No. This paper says just the opposite. 

Q. Well, what it's saying is that the 

ammonia is an actual— excuse me, what it says is 
that the ammonia isn't affecting it at 800 to 900 
degrees, and isn't it true that the result of this 
was already known? 

A. No, ma'am, ammonia was never tested in 
this particular experiment. What this says simply is 
that the temperature of combustion is sufficient to 
deliver nicotine in the smoke, and if that's the 
case, other things aren't going to affect that 
delivery. 
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But the answer to the question is 


24 Q. 

25 different depending upon where you are on the 
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1 cigarette rod; isn't that correct? 

2 A. Yes. One assumes you smoke the 

3 cigarette. Yes. And, you know, obviously those 

4 studies haven't been done. 

5 Q. Is this title of the article, "Thermal 

6 Transfer of Nicotine and Nicotine Acid Salts to 

7 Nicotine in the Gas Phase," is that the title of the 

8 research project that is reported on herein? 

9 A. No. This wasn't ever to my knowledge a 

10 specific project. This was data that was obtained 

11 through some — some various studies and capabilities 

12 that Individuals had. 

13 Q. Are there drafts of this report? 

14 A. There may be one other. Not very many. 

15 Q. Did you see a draft of this report before 

16 this final version? 

17 A. I believe I did, yes. 

18 Q. Have the authors of the report, 

19 Dr. Seeman, Fournier and Paine, received any feedback 

20 yet from the journals that they submitted it to? 

21 A. Again, I'm not sure of the status of the 

22 publication. 

23 Q. Did they receive any written criticisms 

24 when they presented the abstract at the scientific 

25 meeting that they recently presented it at? 
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A. Not to my knowledge. 

Q. What is Dr. Seeman's specialty? 

A. He is an organic chemist. 

Q. How about Fournier? 

A. He is an inorganic chemist. 

Q. How about John Paine? 

A. He is an organic chemist. 

Q. Is some of the information that was 
relied on information that was maintained in Philip 
Morris' file that had not previously been published? 

A. Some of the information had been obtained 
over a number of years and had not been previously 
published. 

Q. This report indicates at the end in the 
acknowledgment, they're thanking you for your 
support. What was your support? 

A. I was involved in the identification of 
the issue and in encouraging them to publish the 
data. 

Q. Who is Dr. Richard Izac? 

A. He is a chemist. 

Q. And John Lephardt? 

A. He is also a chemist. 

Q. Is he a Ph.D chemist? 

A. All of them are. 
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1 Q. And all of them work at Philip Morris? 

2 A. Yes. 

3 Q. Okay. Now, have you ever had a chance to 

4 review the patent issued to Philip Morris for an 

5 invention by Cliff Lilly concerning the process for 

6 modifying the smoke flavor characteristic of tobacco? 

7 A. I haven't reviewed it in detail, no. 

8 MS. RITTER: Okay. If we could mark that 

9 as Plaintiffs' 18 or Ellis 18. 

10 (PLF. EXH. 18, United States Patent 

11 Number 4,607,646, was marked for 

12 identification.) 

13 BY MS. RITTER: 

14 Q. And I'm going to specifically ask you to 

15 look at the — what is actually the fifth page of 

16 what I've handed you, which contains two columns, one 

17 and two. 

18 If you could please read those columns 

19 for me so I can ask you a question about it. 

20 A. Down at the bottom of the page? 

21 Q. Well, actually, if you'll read the 

22 background of the invention and then the first three 

23 paragraphs of the details of the invention; and in 

24 addition to that, if you want to read anything else 

25 of it, feel free. 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 

254 

CATHY LYNN ELLIS, Ph.D. - EX. BY MS. RITTER 
1 A. Mine does not reflect those. 
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2 Q. Okay. Turn it to the page before. I 

3 think we just had it and stapled it in a different 

4 order. It should say background of the invention. 

5 We can switch if you want. 


6 

A. 

This 

says 

3 and 

4 . 

You said page 5? 

7 

Q. 

Now, 

just 

count 

the 

pages physically 


8 because the patents aren't numbered the way you would 

9 think. 

10 A. Oh, okay. 1, 2, 3, 4, 5. Okay. 

11 Yes. 

12 Q. Okay. Now, under the background of the 

13 invention, could you read for us the first sentence 

14 that is there? 

15 A. Ammonia treatment of tobacco has been 

16 employed in the past principally as a means to 

17 displace and effect release of nicotine. 

18 Q. Do you agree with that statement? 

19 A. In the context of extraction experiments, 

20 yes. 

21 Q. What in your opinion has been the role of 

22 ammonia as it relates to the release of nicotine? 

23 A. In the context of an extraction 

24 experiment, ammonia serves to basify, such as to aid 

25 in the release of nicotine from the substrate. 
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1 Q. And you said that has been applied where? 

2 A. In extraction experiments. 

3 Q. And can you tell us what extraction 

4 experiments are? 
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A. 


Yes. Early on, the process for producing 


6 a denicotinized cigarette was one in which you used 

7 ammonia extraction. Those were the very early denic 

8 cigarettes. 

9 Q. Okay. Other than that, has ammonia been 

10 utilized in any fashion at Philip Morris to cause the 

11 release or displacement of nicotine? 

12 A. Not to my knowledge. 

13 Q. Has ammonia been utilized at Philip 

14 Morris to affect the pH of tobacco? 

15 A. Ammonia has been used as a processing aid 

16 in certain blend components. 

17 Q. And how does it aid in those blends? 

18 A. It aids in the release of pectin such 

19 that the sheet can be made. It's very similar to the 

20 process of making Jell-0. 

21 Q. Other than in a denicotinization process, 

22 would there be any reason at Philip Morris in your 

23 opinion to want to have nicotine changed from a 

24 protonated form to an unprotonated form or vice 

25 versa? 
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1 A. I have no reason to suspect that. 

2 Q. Have there been research projects at 

3 Philip Morris that have focused on whether or not the 

4 nicotine can be affected through the use of ammonia? 

5 A. There have been a variety of laboratory 

6 studies using various conditions and getting various 
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7 results, and ammonia has been looked at, yes. 

8 Q. Why would Philip Morris be interested in 

9 determining the nicotine transfer to smoke and the 

10 effect of pH on that transfer? 

11 A. I would have to review the article to 

12 understand the context at the time. 

13 Q. Have they ever studied that? 

14 A. I'm not sure specifically as you state 

15 it. 

16 Q. Okay. Do you believe that there are 

17 optimal cigarette nicotine deliveries for producing 

18 the most favorable physiological and behavioral 

19 responses? 

20 A. I certainly don't know them, no. 

21 Q. So if scientists have concluded that 

22 there are optimal cigarette nicotine deliveries for 

23 producing the most favorable physiological and 

24 behavioral responses, you would disagree with that? 

25 A. Yes, I would disagree. 
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1 Q. And if any of your own scientists told 

2 you that, what would you do? 

3 A. I think that scientists in a scientific 

4 environment is many times one of speculation, and 

5 they have rights to their opinions. 

6 Q. Is there a line of cigarettes that have 

7 been being developed at Philip Morris that are called 

8 the Greeks? 

9 A. We've discussed two of those yesterday. 
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Beta and Gamma. 


11 Q. Oh, so when somebody says the Greeks, 

12 that's what they are talking about? 

13 A. That's correct. 

14 Q. Are there things other than ammonia that 

15 can affect the release — yeah, the release of 

16 nicotine from tobacco? 

17 A. Any — any substance that in — in an 

18 extraction situation, any substance that would change 

19 the pH or basify, not just change. 

20 Q. Do you know of any such other substances? 

21 A. Any base. Potassium hydroxide, calcium 

22 hydroxide. All kinds of bases. 

23 Q. Are you doing any additional 

24 experimentation or publication of prior results at 

25 Philip Morris to refute The Wall Street Journal 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 

258 

CATHY LYNN ELLIS, Ph.D. - EX. BY MS. RITTER 

1 articles? 

2 A. Not that I can think of, no. 

3 Q. Do you have other projects at Philip 

4 Morris that are ongoing that the purpose of the 

5 project is to refute newspaper articles in the 

6 popular press? 

7 A. No. And this particular study, as we 

8 talked about, the thermal transfer of nicotine, was 

9 data that we had and was not a specific project to 

10 refute that article. 

11 Q. Is there a special department within R&D 
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that is called upon when there is something in the 
popular press to see whether it — you guys have 
something at Philip Morris research that might refute 
what is being said in the popular press about your 
products? 

A. There is no special department. 

Obviously, we go to the individuals that have the 
expertise relative to the article. 

Q. Do you have scientists at Philip Morris 
who have expertise in brain physiology? 

A. Yes. 

Q. Who are those scientists? 

A. We have Frank Gullotta and Cindy Hayes. 

Q. Are they in Philip Morris R&D in 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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Richmond? 

A. Yes. 

Q. And what are their degrees in? 

A. Dr. Cullotta is a psychologist, I 
believe, and Cindy does not have a Ph.D. 

Q. Is Dr. Cullotta somebody — it's 
Gullotta? 

A. Gullotta. 

Q. Is Dr. Gullotta somebody who you would 
rely on to provide you information concerning 
physiologic responses of the brain to nicotine? 

A. Yes. 

Q. That's the field that he is qualified in? 

A. In some areas, yes. 
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Q. 


What types of methodologies does 


16 Dr. Gullotta use to study issues involving nicotine 

17 and brain physiology? 

18 A. He uses EEG. 

19 Q. Are there other methodologies that can be 

20 utilized to study brain physiology? 

21 A. I would assume so, yes. 

22 Q. Do you have any of those available to you 

23 at Philip Morris? 

24 A. I'm at a loss here to understand what 

25 you're talking about in terms of brain physiology. 
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1 Q. Well, I just wondered if there were other 

2 kinds of equipment and physiologic testing that could 

3 be utilized to look at the effect of nicotine on the 

4 brain and the brain physiology other than the EEG. 

5 A. Again, I'm struggling because one can 

6 classify sensory experiments in that category also. 

7 Q. Oh, okay. Do you have somebody at Philip 

8 Morris who specializes in sensory? 

9 A. Oh, yes. 

10 Q. Who is that? 

11 A. Well, it depends on whether you're 

12 talking about the chemical side of — chemical senses 

13 or if you're talking about physiological. It 

14 depends. There is — again, we go to the individual 

15 who has the expertise. 

16 Q. How about on the physiological side? 
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17 A. We have individuals who are looking at 

18 physiology of sensory responses, yes. 

19 Q. Who are those people? 

20 A. Some of those people are at INBIFO, and 

21 we do have some external contracts in the area. 

22 Q. Do you know the date of the abstract that 

23 we talked about a minute ago, which is Eilis Number 

24 17, concerning the thermal transfer of nicotine and 

25 nicotine acid salts to nicotine in the gas phase? 
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1 A. This is not the abstract. The abstract 

2 would look different that we submitted to a meeting. 

3 And if you're asking when that abstract has been 

4 presented, it's been over a year. 

5 Q. How about, when was the paper prepared 

6 that went behind the abstract? Was the paper 

7 prepared before the abstract? 

8 A. No, the abstract — in general in 

9 science, abstracts are prepared before the papers. 

10 Q. Okay. I want to ask you about this 

11 document and just want to know if you could tell me 

12 what the purpose was of this research, and if you 

13 could tell us in layperson's terminology what this 

14 research or data shows. 

15 MS. RITTER: I don't have extra copies. 

16 I apologize. Do you want to mark it as Ellis 19? 

17 (PLF. EXH. 19, Interoffice Correspondence 

18 from Jay Fournier to Jeff Seeman dated 

19 8/16/94, was marked for identification.) 
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20 THE WITNESS: And your question? 

21 BY MS. RITTER: 

22 Q. Could you tell us in lay terms what the 

23 purpose is of that memo and what the data is 

24 concluding or showing? 

25 A. This was the internal report that led to 
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1 this publication here that the data are similar. 

2 Q. Okay. So that the memo we are talking 

3 about now, which is in 1994 — 

4 A. That's correct. 

5 Q. — was generated subsequent to The Wall 

6 Street Journal article, and then from there was the 

7 abstract and then the paper? 

8 A. That's correct. And it was pulled out of 

9 notebook data that we had on hand. 

10 Q. And when you say notebook data, you're 

11 referring to research lab notebooks? 

12 A. That's correct. 

13 Q. And who was primarily responsible for 

14 doing that research to find — just the research — 

15 to look back to see what research already existed in 

16 research notebooks? 

17 A. Well, obviously these authors were 

18 involved in that process and had some of the data in 

19 their notebooks. 

20 Q. Do you know if they utilized just a 

21 manual search of the notebooks or if there was some 
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sort of computerization of what was actually in those 
notebooks? 

A. They utilized a manual search because 
they would be looking at their own notebooks. 
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Q. Okay. That's all the questions I had 
about that one. 

MR. BHATIA: Ann, do you know the date of 
The Wall Street Journal article? 

MS. RITTER: Well, I don't know the date 
of it. I don't have it with me. She brought it up. 

MR. BHATIA: My recollection is I think 
it was October of 1994. 

THE WITNESS: I believe that's true. 

BY MS. RITTER: 

Q. Okay. Dr. Ellis, could then we go 

back — 

MR. BHATIA: This looks to be before, but 
that's just a recollection that it was October 1994. 
BY MS. RITTER: 

Q. Wouldn't it be more accurate to say. 

Dr. Ellis, that Philip Morris started looking at this 
question of whether ammonia was being utilized at 
Philip Morris to affect nicotine delivery in response 
to the FDA inquiry and statements on the subject 
instead of The Wall Street Journal article? 

A. I have no specific recollection. We've 
had numerous experiments over the years looking at 
these kind of phenomena. It wasn't a situation that 
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began at that time. 
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Q. But you looked at it again when 
Dr. Kessler, who was commissioner of the FDA, made a 
statement concerning the effect of ammonia on 
nicotine delivery; isn't that correct? 

A. We certainly looked back at what we knew, 

yes. 

Q. Okay. Was this paper done in response to 
The Wall Street Journal article? 

A. I — 

Q. The paper that is Plaintiff's Exhibit 17? 
A. It was certainly done in response to the 
misconception at the time. Whether it was 
specifically The Wall Street Journal or where it — 
you know, there was a general misconception, and it 
was addressing that. 

Q. And it was addressing also, wasn't it, 
what you believed to have been Dr. Kessler's 
misconception? 

A. I don't know. 

Q. If you could look at this document, which 
is June of '94 — 

MS. RITTER: If I could have that 

exhibit. 

MR. BHATIA: 19? 

BY MS. RITTER: 
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1 Q. I ask you to look at that, and if we 

2 could mark that as 20, please. 

3 (RLE. EXH. 20, Telefax from Dr. G. 

4 Schepers to Garry Nixon dated 6/27/94, 

5 was marked for identification.) 

6 BY MS. RITTER: 

7 Q. Okay. Does that help refresh your 

8 recollection as to what originally aroused your 

9 concern about what you believed to have been 

10 misconceptions concerning Philip Morris' use of 

11 ammonia to manipulate the release of nicotine? 

12 A. No. 

13 Q. What is that document describing there? 

14 A. It describes a response requested from 

15 INBIFO and to Kessler's statement concerning the 

16 impact of ammonia containing or pH-changing compounds 

17 on nicotine delivery. 

18 Q. And what's the date of that document? 

19 A. The date is June 27th, 1994. 

20 Q. And it's just a coincidence that on the 

21 16th, about 19 days later. Dr. Fournier wrote 

22 Dr. Seeman and presented the initial data, which 

23 resulted in this later paper on thermal transfer of 

24 nicotine? 

25 A. It may be associated. There were many, 
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1 many things coming out at the time and discussions at 

2 the time, and this is just one piece of it. 

3 Q. In your opinion, did Dr. Kessler have a 

4 misconception concerning the use at Philip Morris of 

5 ammonia to manipulate the delivery of nicotine into 

6 the smoke? 

7 A. I don't specifically recall his position 

8 on that. 

9 Q. If he took the position that he believed 

10 the documents were reflecting — that they had been 

11 provided at the FDA — that nicotine delivery was 

12 being manipulated by Philip Morris with the use of 

13 ammonia, then you would believe that would be a 

14 misconception? 

15 A. I agree, yes. That would be a 

16 misconception. 

17 Q. Do you recall whether the FDA ever 

18 requested Philip Morris to provide them documentation 

19 or information concerning nicotine and nicotine 

20 delivery in cigarettes in the context of their 

21 proposed rule in 1994 concerning regulating 

22 cigarettes as a drug? 

23 A. No, I don't recall that question 

24 specifically. The FDA did come to R&D and did tour 

25 the facilities and did discuss various other areas, 
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1 but I don't recall that specifically. 

2 Q. You don't recall them writing a letter in 
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3 July of 1994 requesting that Philip Morris provide 

4 them documents concerning nicotine, testing on 


5 

nicotine, testing on the addictive nature of 

6 

nicotine? 


7 

A. 

No, I don't recall. 

8 

Q. 

When FDA came to Philip Morris and took 

9 

the tour of 

R&D, did you meet with them? 

10 

A. 

They took the tour of the manufacturing 

11 

center. No 

, I did not meet with them. 

12 

Q. 

Did they ever come and meet with any 

13 

people who 

were employed by R&D? 

14 

A. 

Yes. 

15 

Q. 

Who did they meet with? 

16 

A. 

They met with David Williams, who is a 

17 

flavorist or a flavor chemist. 

18 


MR. SUSMAN: We've got a real problem 

19 

going here. 

don't we? 

20 


THE WITNESS: I guess so. 

21 


MR. SUSMAN: My right-hand man, I had a 

22 

real problem with my right-hand man. I'm losing one 

23 

by one. 


24 


MS. RITTER: Who wrote that? 

25 


MR. BHATIA: Him. 
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1 MS. RITTER: Can we go off the record for 

2 a break? We're off the record — 

3 MR. SUSMAN: Excuse me, we can go back on 

4 the record. 

5 MS. RITTER: Okay, let's go on. 
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BY MS. RITTER: 
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Q. Okay. Other than Dr. Williams — is he a 

doctor? 

A. No. 

Q. What is Dave Williams' position? 

A. Currently, he works in what we call 
Scientific Affairs, and actually that group has 
recently moved. He works in the research directorate 
and works on putting together our ingredients list. 

Q. What is his degree in? 

A. He is a chemist. 

Q. A Ph.D? 

A. No. 

Q. Who else did Philip Morris provide for 
the FDA to meet with when the FDA came to R&D? 

A. A number of other people. Many of them 
on the manufacturing side, touring the processing 
plants, I believe, and discussing in sessions the 
overall processing and manufacture of cigarettes. 

Q. Was there a discussion with R&D 
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concerning testing that may have been done concerning 
nicotine and nicotine delivery? 

A. Not to my knowledge. 

Q. While FDA was at Philip Morris, did they 
have an opportunity to meet with Drs. Seeman, 

Fournier or Paine? 

A. Not to my knowledge. 
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Q. 


Were the notebooks that Drs. Seemen, 


9 Fournier or Paine utilized to gather information 

10 together concerning the transfer of protonated versus 

11 unprotonated nicotine into the gas phase, were those 

12 notebooks made available to the FDA? 

13 A. Not to my knowledge. 

14 Q. Was that information ever provided to 

15 your knowledge before that abstract was presented to 

16 the FDA? 

17 A. Not to my knowledge. 

18 Q. Do you know if any documents other than 

19 ingredient documents were ever made available to the 

20 FDA in connection with their investigation which led 

21 up to the rule regulating cigarettes and nicotine as 

22 a drug? 

23 A. I was not involved in providing the FDA 

24 documents. 

25 Q. Have you ever heard of a computer program 
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1 called TopKat? 

2 A. Yes. 

3 Q. What is TopKat? 

4 A. TopKat, to the best of my knowledge, 

5 because I've never used it, is a computer program 

6 that looks at the structure of a compound, and by 

7 having a data base of associated testing data with 

8 different structural components is able to estimate 

9 the biological activity of a compound. 

10 Q. What information is in the data that is 
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11 utilized to make that estimation? For example, is 

12 TopKat — excuse me, does the TopKat software rely on 

13 animal experiment data? 

14 A. I'm not sure specifically what's in the 

15 data base, but I would assume so. 

16 Q. So without actually conducting the 

17 experiment yourself, if you have some substance that 

18 you want to utilize in your product, you can turn on 

19 your computer, put in what the compound is, and then 

20 TopKat can tell you before you actually undertake any 

21 experiments whether that compound is likely to 

22 produce any adverse or otherwise biologic activity? 

23 A. Absolutely not. 

24 Q. What — then explain what it's used for. 

25 A. What it's used for is assessing indirect 
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1 materials, including virtually every single thing 

2 that is brought into our manufacturing center, such 

3 that we never have anything in the manufacturing 

4 center, not direct material, but indirect material, 

5 that could in any way potentially create an issue. 

6 Q. What is indirect material? 

7 A. Everything from the paper to the toilet 

8 paper, to the cleaning materials, those are the 

9 indirect materials. 

10 Q. But you don't ever look at flavors or 

11 other ingredients for your products utilizing TopKat? 

12 A. Absolutely not. Actual data is obtained. 
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Do you remember telling Mr. Motley 


13 

Q. 

14 

yesterday 

15 

actual dat 

16 

A. 

17 

ingredient 

18 

data. 

19 

Q. 

20 

Morris who 

21 

A. 

22 

Q. 

23 

A. 

24 

Q. 

25 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 


A. WILLIAM ROBERTS, JR., & ASSOCIATES 

272 

CATHY LYNN ELLIS, Ph.D. - EX. BY MS. RITTER 

A. No. 

Q. You don't happen to know whether he has 
ever had any ties or done any work for the tobacco 
industry? 

A. No. 

Q. Have you ever been to the law firm of 
Shook, Hardy & Bacon? 

A. Yes. 

Q. How many times would you estimate that 
you have been there? 

A. Once. 

Q. When did you go there? 

A. Two or three years ago. 

Q. Do you have a direct line to Shook, Hardy 
& Bacon, the way Dr. Osdene did? 
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16 


A. 

No. I don't know the way Dr. Osdene 

17 

did. 

I have a telephone. I can dial anywhere I want 

18 

to. 



19 


Q. 

Is Shook, Hardy & Bacon in your speed 

20 

dial? 



21 


A. 

No. 

22 


Q. 

Did you visit their office in Kansas 

23 

City? 



24 


A. 

Yes. 

25 


Q. 

Who did you meet with? 



A. 
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1 


A. 

I met with a — I met with Bernie 

2 

O'Neill — 

actually, now, I might have been there 

3 

twice. 

excuse me, that I recall. One time was in a 

4 

large 

group meeting. Another time was in a smaller 

5 

group 

meeting. 

6 


Q. 

When was the large group meeting? 

7 


A. 

I specifically don't recall, but it was a 

8 

number 

■ of 

years ago. 

9 


Q. 

When was the small group meeting? 

10 


A. 

A number of years ago. 

11 


Q. 

More than two years ago? 

12 


A. 

Yes. 

13 


Q. 

Okay. Have you ever heard of the Tobacco 

14 

College? 


15 


A. 

No. 

16 


Q. 

Have any of the other Philip Morris 

17 

scientists 

, to your knowledge, ever visited Shook, 
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18 

Hardy & Bacon? 


19 

A. 

Yes . 


20 

Q. 

Who has visited Shook, Hardy & Bacon? 

21 

A. 

I can't list 

everybody that's visited. 

22 

know of a 

few people who 

have visited. 

23 

Q. 

Can you tell 

me who? 

24 

A. 

Richard Carchman. David Williams. And 

25 

I'm sure 

others, but I just can't think of it right 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


A. WILLIAM ROBERTS, JR., & ASSOCIATES 

274 

CATHY LYNN ELLIS, Ph.D. - EX. BY MS. RITTER 

now. 

Q. Have you ever been to the law firm of 
Covington & Burling? 

A. No. 

Q. Have you ever been to the law firm of 
King & Spalding? 

A. No. 

Q. Have you ever attended a CTR meeting? 

A. No. 

Q. What professional associations or 
committees are you a member of? 

A. That's changed over the years depending 
on what association I sign up for at the time. But 
I'm a member of the American Association of Science 
which produces Science Magazine. I have at times 
been a member of the Free Radical Society. I've at 
times been a member of the American Chemical Society 
and others. 

Q. What are you presently a member of? 

A. American Association of Science and I 
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21 believe the American Chemical Society. 

22 Q. How long have you been a member of the 

23 American Chemical Society? 

24 A. Again, on and off for a number of years. 

25 I would say I was a member for maybe four years and 
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1 then not a member and then a member for a couple of 

2 years. 

3 Q. What was the subject of your 

4 dissertation? 

5 A. My dissertation was on the identification 

6 of 20 metabolites across the prostaglandin. 

7 Q. Who was your adviser on your 

8 dissertation? 

9 A. Dr. John Oates. 

10 Q. How did you end up at Philip Morris? How 

11 did you get that job? 

12 A. When I was in graduate school, I met my 

13 husband who obviously also has a Ph.D in 

14 pharmacology. And he graduated and went to 

15 Vanderbilt to do a post-doc, and I transferred there 

16 and that's where I got my Ph.D. 

17 As he was finishing his post-doc, he was 

18 looking for a job, and he got a job at the Medical 

19 College of Virginia in Richmond. And I finished my 

20 Ph.D about eight or nine months later and then joined 

21 him in Richmond. 

22 I was a post-doc and then an instructor 
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23 

at the Medical College of Virginia, and then I found 

24 

employment 

at Philip Morris. 

25 

Q. 

Did they call you, or did you call them? 
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1 

A. 

I had met Jim Charles down at MCV at the 

2 

time and had provided him with my CV. 

3 

Q. 

What is Jim Charles' field of specialty? 

4 

A. 

He is a toxicologist. 

5 

Q. 

Does he have a Ph.D in toxicology? 

6 

A. 

He has a Ph.D in pharmacology. 

7 

Q. 

But he has specialized in toxicology? 

8 

A. 

Yes. 

9 

Q. 

Is he still employed at Philip Morris? 

10 

A. 

No. 

11 

Q. 

What is his present status? 

12 

A. 

He is retired. 

13 

Q. 

When did he retire? 

14 

A. 

A couple of years ago. 

15 

Q. 

Did he retire in good standing with the 

16 

company? 


17 

A. 

Yes . 

18 

Q. 

Have you maintained contact with 

19 

Dr. Ellis - 

- I don't mean Dr. Ellis — Dr. Charles? 

20 

A. 

On occasion, yes. 

21 

Q. 

Is he still in Richmond? 

22 

A. 

He physically has a house outside of 

23 

Richmond on 

the bay. 

24 

Q. 

What exactly was the Biochemical Research 

25 

Division at 

Philip Morris? 
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A. It was a group of — it changed over time 

in terms of what was included in it as needs changed, 
and it was a group of approximately 40 to 60 people 
at any one time that did work in biochemical areas. 

Q. Other than Dr. Charles, are there people 
at Philip Morris in R&D who specialize in toxicology? 

A. Yes. 

Q. Who? 

A. We have four or five toxicologists. 

Dr. Carchman is one. Dr. Patskan is a toxicologist. 
Rick Solana is a toxicologist. And we have a new 
toxicologist, Ed Carmines. 

Q. How long has Dr. Carchman been with 
Philip Morris? 

A. Since the late '80s. 

Q. Where was he before that? 

A. He was a professor at the Medical College 
of Virginia. 

Q. Are there any people at Phillip Morris in 
R&D who were there before 1976? 

A. Yes. 

Q. How many people, if you know? 

A. I would have to go look at the list. 

There are a few individuals who were there before 
that. Cliff Lilly being one of them. 
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1 Q. Who are the present research directors at 

2 R&D? 

3 A. Directors? 

4 Q. Are you divided into sections, so to 

5 speak, and have directors? 

6 A. We have a number of people in Research, 

7 yes, and then we have a number of people in 

8 Development. 

9 Q. Can you describe for us the chain of 

10 command below you at R&D at Philip Morris? 

11 A. We have a Research — Research Group that 

12 is — has a vice president. We have a Product 

13 Development Group. We have a Process Development 

14 Group. We have Scientific Affairs, and we have a 

15 Technology Assessment Group. 

16 Q. Each of those groups have a vice 

17 president? 

18 A. Except for the Scientific Affairs Group. 

19 Q. Who are the present vice presidents of 

20 the various sections? 

21 A. Dr. Cox is the vice president of 

22 Research. Dr. Lilly is the vice president of 

23 Technology Assessment. Harold Burnley is the vice 

24 president of Process Development, and Ron Lively is 

25 the vice president of Product Development. 
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1 Q. How long has Cliff Lilly been with the 
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2 


company? 


A. 30 years. 

Q. What is the function or purpose of 
Scientific Affairs? 

A. Scientific Affairs over the time has 
changed. Currently Scientific Affairs is utilized to 
provide technical information and to gather 
scientists with various expertise throughout R&D to 


10 

put together technical evaluations for the 

11 

corporation 

• 

12 

Q. 

Does Scientific Affairs report to you? 

13 

A. 

Yes . 

14 

Q. 

Do they report also to the Legal 

15 

Department? 


16 

A. 

No. 

17 

Q. 

How about to the Legislative Liaison 

18 

Group? 


19 

A. 

No. 

20 

Q. 

What is Applied Research? 

21 

A. 

At Philip Morris or just in general? 

22 

Q. 

At Philip Morris. 

23 

A. 

We don't have a group that's called 

24 

Applied Research. 

25 

Q. 

Did you used to? 


A. 
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1 

A. 

Yes . 

2 

Q. 

What was that group? 

3 

A. 

In general what the term means or who was 
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4 


in it at the time? 


5 Q. In general what the term was, what the 

6 term meant? 

7 A. Generally, applied research means that 

8 you're doing research on topics that are applied. In 

9 other words, it's not basic. It's more applicable to 

10 the business. 

11 Q. Have you ever published any articles 

12 concerning research you conducted at Philip Morris? 

13 A. Personally? 

14 Q. Yes. 

15 A. No. 

16 Q. Do you own any stock in Philip Morris? 

17 A. Yes. 

18 Q. How much stock do you own? 

19 A. In terms of shares I own, I would have to 

20 guess. A couple of hundred. In terms of options and 

21 restricted stock, restricted stock is about 7,000 and 

22 options I would have to guess around 10,000. 

23 Q. Are you a member of an organization 

24 called TAP? 

25 A. I don't believe so, no. 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 Q. Are you a member of an organization — 

2 A. I don't know what it is. 

3 Q. Are you a member of an organization 

4 called TAN? 

5 A. No. 

6 Q. Are you a member of an organization 
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7 


called the National Smokers Alliance? 


8 


A. 

No. 

9 


Q. 

Have you ever heard of a company called 

10 

APCO, 

A-P-C 

-0? 

11 


A. 

Not that I recall, no. 

12 


Q. 

Do you have any direct deductions from 

13 

your 

— employee deductions from your payroll check 

14 

for any PACs? 

15 


A. 

Yes. 

16 


Q. 

Which PAC? 

17 


A. 

Phil-PAC. 

18 


Q. 

P-H-I-L - P-A-C? 

19 


A. 

Right. 

20 


Q. 

Did you have an opportunity to read the 

21 

deposition 

of Ray Morgan? 

22 


A. 

Parts of it, yes. 

23 


Q. 

How did you choose which parts of it you 

24 

read? 



25 


A. 

I got a section. I didn't choose it. 
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1 


Q. 

Who provided it to you? 

2 


A. 

I don't recall specifically who sent it 

3 

to me 

• 


4 


Q. 

When did you receive it? 

5 


A. 

The — very soon after the deposition wa: 

6 

released publicly. 

7 


Q. 

Did you prepare any sort of report or 

8 

analysis of 

the portions that you read? 
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9 


A. 


No. 


10 Q. Did you have any concerns about the 

11 accuracy of anything that Dr. Morgan had said in his 

12 deposition? 

13 A. Definitely. 

14 Q. Can you tell me what those concerns 

15 were? 

16 And if you would like, I have a copy. I 

17 don't know if you would like to glance at it. We can 

18 take a quick break and then we can talk about it. 

19 A. If you want me to be very complete, I 

20 would have to see the sections I didn't see. If you 

21 want me to represent the two things or several things 

22 that I know definitely are in issue, I could do it 

23 that way. It's your choice. 

24 Q. Why don't we start with the latter. 

25 A. Okay. I would say there are three major 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 issues: 

2 Number one is the issue of and the 

3 incident described by the nitrosamine in rooms. 

4 Dr. Morgan alleged that Virginia Slims had higher 

5 values upon aging in the room and that we had tested 

6 that at — in Richmond. And based on the evidence I 

7 have and the individuals involved that I talked to, 

8 we have no indication that was ever done. 

9 Since Dr. Morgan alleged that Virginia 

10 Slims had higher values after aging, we have 

11 subsequently tested those cigarettes in a room and 
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13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


have not found higher values than Marlboro or a 
control cigarette. 

Q. When did you — 

A. That's one issue. 

Q. When did you do that experiment? 

A. I got the data by phone earlier this 
week, and it's not complete. 

Q. Do you intend to offer testimony at trial 
concerning Dr. Morgan's allegations? 

A. If asked, yes. 

Q. Okay. 

MS. RITTER: To the extent that you would 
rely on that data in doing so, we would request that 
we be provided obviously that data. We also would 
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request that you supplement your responses to our 
Request to Produce by providing that data, both the 
incomplete, and since it's not finished, the 
complete, and then we will obviously need to have an 
opportunity to ask questions of Dr. Ellis concerning 
that subsequent data. 

MR. SUSMAN: Certainly we will provide 
the data to you. 

Do you know when we'll get the data? 

THE WITNESS: Not specifically, but I 
would imagine it would take at least a couple of 
weeks if not a month to get a final report. 

MR. SUSMAN: We will get the data to you 
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14 immediately — I mean as soon as we get it. 

15 THE WITNESS: I don't have any written 

16 piece of paper on that data from that laboratory. 

17 BY MS. RITTER: 

18 Q. Which laboratory did that work? 

19 A. We have two rooms set up with equipment 

20 currently, and one is in Neuchatel in Switzerland, 

21 and the other one is at INBIFO, and Neuchatel did the 

22 work. 

23 Q. Okay, so the two points you are making 

24 about that are: A, didn't happen; B, couldn't 

25 happen? 
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1 A. That's correct. 

2 Q. Okay. If you assume for a minute that it 

3 did happen — just assume that even though you don't 

4 believe that it did and your research talking to 

5 people said it didn't, but if you could just forget 

6 that for a minute and assume that it did happen, that 

7 he did test a Virginia Slims cigarette in the way he 

8 described and it did show this alarmingly high amount 

9 of NNK in aged side-stream smoke, isn't it true that 

10 Philip Morris in the U. S. and in Neuchatel would 

11 have had the facilities to do exactly what you've 

12 done now, which is to try to determine the accuracy 

13 or inaccuracy of that result? 

14 A. Yes. 

15 Q. Now, who did you talk to to determine 

16 whether or not a Virginia Slims cigarette had ever 
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17 been utilized in the experiment? 

18 A. I had a number of people who were 

19 involved in those experiments that were talked to by 

20 other people, not me personally. And also we did a 

21 thorough review of the notebooks pertaining to that 

22 room and the individuals involved in that room and 

23 could find no reference of that cigarette ever being 

24 tested. 

25 Q. Well, that's what he testified to, right, 
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1 that there wasn't a reference to it? So we already 

2 knew that? 

3 A. No. He testified that there was no NNK 

4 data. He did not testify that the reference to 

5 testing, that in the room — and there would be many 

6 other end points measured if it was tested — was — 

7 that data should have been in other notebooks. 

8 Q. If they were doing as Dr. Morgan 

9 described, which was simply working on the setup and 

10 calibration of equipment, isn't it possible, 

11 Dr. Ellis, that somebody could have — that the 

12 people involved in that experiment could have, in the 

13 process of setting up, put a cigarette in there and 

14 run it and only have gotten this printout versus what 

15 you're apparently picturing, which was some actual 

16 making notes in a research notebook, I'm going to do 

17 this because this is part of my experiment? Couldn't 

18 that have happened? 
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19 


A. 


Anything is possible, Ms. Ritter, 


20 however, I can tell you as a scientist, if it was a 

21 haphazard, uncontrolled experiment with one cigarette 

22 or one determination, I certainly wouldn't rely on 

23 it. 

24 Q. But having heard about it now, you went 

25 ahead and conducted this other experiment? 
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1 A. Absolutely. With several runs, and more 

2 runs are being run. 

3 Q. It having been published in the Richmond 

4 Times Dispatch and numerous other papers, you went 

5 ahead and ran this other experiment? 

6 A. If you're trying to characterize that we 

7 have not done this work on and off for the last 12 

8 years, I cannot agree with your statement. We have. 

9 Q. Okay. So that's the first point about 

10 his testimony, which is, couldn't happen and didn't 

11 happen. 

12 What else did you dispute in his 

13 testimony? 

14 A. Obviously, if it didn't happen, the 

15 allegations about destroying documents is another 

16 issue, obviously. 

17 And the other area is the unknown 

18 nitrosamine. Yes, there was an unknown peak that we 

19 did look at, and, yes, there was extensive work done 

20 in other laboratories, and I have had individuals who 

21 did those trying to identify that peak, provide me 
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with some feedback, and multiple samples were looked 
at, and in some of those samples, it was found that 
many different things could have been in that peak, 
but no one nitrosamine or even a confirmation that it 
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was a nitrosamine was ever made. 

Q. Where was that data? 

A. In notebooks. 

Q. Has that data been provided to us? 

A. Not to my — I don't know. 

Q. Do you intend to rely on that data in 
testimony that you give to refute Dr. Morgan? 

A. I would assume so, yes. 

MS. RITTER: Then, again, we have the 
same concern, which is that data has not been 
provided. We have not received research lab notebook 
pages which reflect experiments concerning other 
experiments other than Dr. Morgan's experiments 
concerning these unidentified nitrosamines, and we 
would request that those be provided to us, because 
obviously she is specifically relying on it to refute 
Dr. Morgan. 

MR. SUSMAN: Certainly. 

BY MS. RITTER: 

Q. Are these notebooks from people in 
Switzerland or from here? 

A. No — again, some of what I'm personally 
relying on are summaries of information from these 
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24 individuals, not — I have not specifically looked at 

25 notebooks, just to make that clear. It's from these 
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1 

laboratories in Richmond 

• 

2 

Q. 

Who prepared 

the summaries? 

3 

A. 

Dr. Nancy Jensen who did the work. 

4 

Q. 

And do you have those summaries? 

5 

A. 

Not with me. 

no. 

6 

Q. 

But you have 

them in your offices? 

7 

A. 

I just got something this week. 

8 

literally. 

Again, this . 

is something that has just 

9 

come up, and I am just gathering data by telephone 

10 

and by fax 

and other means to get the information 

11 

you. 



12 

Q. 

Okay. 


13 


MS. RITTER: 

Then in addition to the 

14 

notebooks, 

we need the summaries and the faxes that 

15 

she is describing. 


16 


MR. SUSMAN: 

Did you get a summary this 

17 

week? 



18 


THE WITNESS: 

Yes . 

19 


MR. SUSMAN: 

Do you have it with you? 

20 


THE WITNESS: 

No. I don't believe so. 

21 


MR. SUSMAN: 

We'll check at the break. 

22 


THE WITNESS: 

I can check. 

23 


MR. SUSMAN: 

We'll check at the break. 

24 


THE WITNESS: 

I'll check it at the 


25 break. 
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1 MS. RITTER: Well, if you produce it 

2 then, I mean, it's sort of meaningless today. I'm 

3 not sure that I with my law degree am going to read 

4 these research notebooks and come up spontaneously 

5 with questions. 

6 THE WITNESS: This is a page and a half 

7 summary. It's not a research notebook. 

8 MS. RITTER: Then we would need the 

9 research notebooks to go along with it, but I would 

10 be happy to see it today if you are able to provide 

11 it today. 

12 BY MS. RITTER: 

13 Q. Okay. Other than the unidentified 

14 nitrosamine, is there anything else about 

15 Dr. Morgan's testimony that you were provided that 

16 you dispute? 

17 A. Again, I would have to specifically read 

18 it. Those are the items that I have obviously done 

19 work on and recall specifically as being major 

20 issues. 

21 Q. Do you expect to testify concerning 

22 statements that have been made by a former Philip 

23 Morris scientist named Ian Uydess? 

24 A. Yes, I guess so. 

25 Q. And what do you expect to say regarding 
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1 statements that have been made by Ian Uydess? 

2 A. I am not aware of any specific — 

3 MR. SUSMAN: Would it help you to look at 

4 that statement? 

5 THE WITNESS: I can go through the 

6 statement that he has made and go page by page and 

7 give you my opinions and other evidence relative to 

8 his statements if that's what you're asking. 

9 BY MS. RITTER: 

10 Q. Well, I was going to get to that, but 

11 first of all, have you prepared any sort of written 

12 summaries or critiques or analyses of Dr. Uydess' 

13 statements? 

14 A. I have not, no. 

15 Q. Has anybody under your supervision 

16 prepared such a thing? 

17 A. Not to my knowledge. And if they have, 

18 it wouldn't have gone to me. 

19 Q. Who did you discuss Dr. Morgan's 

20 testimony with? 

21 A. I discussed it obviously with a number of 

22 scientists in R&D. I discussed it with several 

23 lawyers In New York. 

24 Q. Okay. Could I get the names of the 

25 scientists, please? 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 A. Okay. I discussed it obviously with 

2 Robin Kinser. And I discussed it — I got 
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3 

information 

— then — individuals gave me 

4 

information 

I can't recall if I specifically 

5 

discussed one-on-one with other individuals. 

6 


In other words, I would ask an individual 

7 

to get this 

information; they would get it and then 

8 

give it to 

me. 

9 

Q. 

Did you discuss it with Mr. Combs? 

10 

A. 

Mr. Combs was asked by someone else, yes. 

11 

Q. 

Who asked Mr. Combs about this? 

12 

A. 

I believe it was Jim Schardt. 

13 

Q. 

Jim Schardt? 

14 

A. 

Uh-huh. 

15 

Q. 

Who is he? 

16 

A. 

He is our attorney in Richmond. 

17 

Q. 

Do you know if you spoke to him in 

18 

person? 


19 

A. 

I don't know. 

20 

Q. 

Do you know if anything was obtained in 

21 

writing? 


22 

A. 

I don't know. 

23 

Q. 

Have you seen any sort of affidavit or 

24 

transcript 

of any statement — 

25 

A. 

No. 


A. 
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1 

Q. 

— of Mr. Combs? Did Dr. Kinser prepare 

2 

anything in 

writing concerning Dr. Morgan's 

3 

testimony? 


4 

A. 

Not to my knowledge. 
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Did you speak in person with Dr. Kinser 


5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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22 

23 
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3 

4 

5 

6 
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Q. 

concerning this? 

A. Yes. 

Q. And she said it didn't happen? 

A. To the best of her recollection, that's 
correct. 

Q. How many times do you suppose you have 
asked Robin Kinser to shred anything over the last 
several years while you've been working with her? 

A. Never. 

Q. How many times do you figure she has 
asked somebody else to shred something over the last 
several years? 

A. I figure never. 

Q. How many times do you figure any 
scientists at Philip Morris have asked somebody to 
shred something over the last several years since you 
have been at Philip Morris Research? 

A. I hope never. 

Q. So the shredders at Philip Morris just 
sit around collecting dust? 
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A. No. The shredders are used, I believe, 
quite accurately, as Dr. Morgan portrayed. 

Q. And how is that? 

A. Personnel documents, multiple copies, 
because we don't want them put out in the trash for 
competitive reasons. 

Q. So he was accurate about that? 


http://legacy.library.ucsf.edu/lid/jb1t1iP§aOG/pdf ndustrydocuments.ucsf.edu/docs/ykxd0001 



A. 


Yes . 


9 Q. Could you come up with some reason that 

10 you could share with us as to why Mr. — Dr. Morgan 

11 would have said the things that you dispute in his 

12 testimony? 

13 A. Yes, I can. 

14 Q. What are the reasons? 

15 A. Dr. Morgan was a member of a group of 

16 individuals who were laid off a number of years ago. 

17 Prior to that, for approximately two years prior to 

18 that. Dr. Morgan had a syndrome, an anxiety syndrome, 

19 that resulted in required medication, counseling. He 

20 was out on medical leave for a period of time to try 

21 to get better and be an effective employee. And he 

22 was included in a group of people that were laid off 

23 for business reasons in 1992. 

24 Subsequently, Dr. Morgan I don't believe 

25 has ever worked and has certainly indicated 
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1 bitterness to the company for his circumstances. 

2 Q. How has he expressed that? 

3 A. My understanding, he has expressed that 

4 in subsequent contacts with individuals from the 

5 company. 

6 Q. Who told you that? 

7 A. I don't recall specifically. 

8 Q. You remember that, but you don't remember 

9 a single person who would have said that? 
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14 

15 
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17 
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A. Oh, I remember — I recall hearing it, 
but I don't recall specifically. This hasn't been 
recent, necessarily recently. 

Q. How do you know he was suffering from a 
medical condition? 

A. Because I was the manager at the time 
when he went out on medical leave. 

Q. When was that? 

A. Again, a couple of years before he was 
laid off, so I would say late '80s and into the '90s. 

Q. And when was he laid off? 

A. '92, as I said. 

Q. So it's just sort of been brewing with 
him for five years until he got this subpoena, and 
then he gave his testimony? 

A. I cannot understand Dr. Morgan's thinking 
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process at this time. 

Q. Now, who have you met with concerning the 
allegations that Dr. Uydess has made? 

A. That's been some time now, and I have met 
with a number of people, but I don't remember 
specifically who. 

Q. Did you know Dr. Uydess? 

A. Yes. 

Q. Have you come up with some theory as to 
why Dr. Uydess would have provided the statement that 
he provided to the Food and Drug Administration? 

A. I don't have any specific theory. 
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Q. 


Do you have any thoughts on it? 


14 A. I think Dr. Uydess perhaps was an 

15 individual that by his record was searching for a 

16 career and was searching for recognition, and I think 

17 that he's perhaps an individual who did not 

18 necessarily agree when his work was not selected as 

19 work that was of value. 

20 Q. Did he have an anxiety condition while he 

21 was working at Philip Morris? 

22 A. Not to my knowledge. 

23 Q. When did he leave Philip Morris? 

24 A. I believe it was 1989. 

25 Q. And what about his testimony to the FDA 
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1 leads you to believe — would you believe would lead 

2 him to some sort of a career? 

3 A. I don't understand the question. 

4 Q. Well, unless I misunderstood, somehow you 

5 think that he's a person who was searching for a 

6 career and somehow that led to him giving a statement 

7 to the FDA and I'm not sure I understood how they 

8 related, so I guess maybe if you could just explain 

9 that a little bit more fully. 

10 A. I wasn't referring that specific 

11 situation into the event of giving a statement. I 

12 was relating that to some of the things he said in 

13 the statement. 

14 Q. Okay. Okay. How about Dr. Farone; did 
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15 

you know Dr. Farone? 


16 

A. 

Not directly, no. 

He was present at 

17 

Philip Morris. Obviously, we 

were there at the same 

18 

time, but 

it was for a limited 

amount of time, and at 

19 

the time I 

was working in the 

lab, and he was a 

20 

director. 

and we did not — we 

were in different 

21 

directorates at the time, so I 

did not contact him 

22 

very much. 



23 

Q. 

Have you read his 

statement to the FDA? 

24 

A. 

Yes. 


25 

Q. 

Do you disagree with his statement, as 


A. 
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1 

well? 



2 

A. 

I think there are 

mischaracterizations in 


3 the statement. 

4 Q. Have you prepared any sort of analysis or 

5 critique or response to his statement? 

6 A. Not personally, no. 

7 Q. Have you asked somebody to do that on 

8 your behalf? 

9 A. Not on my behalf, no. 

10 Q. Has somebody who works for you prepared 

11 such a response or critique? 

12 A. Potentially. I'm not sure. 

13 Q. Do you think somebody did? 

14 A. I don't know. I do believe that 

15 individuals in R&D were — were spoken to about both 

16 Dr. Farone and Dr. Uydess and their affidavits. 

17 Q. But not by you? 
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A. 


Not by me. 


19 Q. That would be by the attorneys? 

20 A. Yes. 

21 Q. And so if they prepared something 

22 written, that would have been provided to the 

23 attorneys and not to you? 

24 A. I would certainly expect so, yes. That's 

25 correct. 
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1 Q. And you have not seen any of it? 

2 A. I have not seen it. 

3 Q. And you are not going to rely on it? 

4 A. No. 

5 Q. Okay. 


6 

MR. 

SUSMAN: 

Excuse me, I'm missing an 

7 

exhibit. Do we 

have an 

exhibit 19? 

8 

MR. 

BHATIA: 

What was 19? 

9 

MS . 

RITTER: 

I don't remember. 

10 

MR. 

BHATIA: 

We have a 20. 20 is the 

11 

INBIFO document 

• 


12 

MS . 

RITTER: 

I bet Mr. Roberts could tell 

13 

us. I may have 

misnumbered. 

14 

MS . 

WAGNER: 

I think you might have 

15 

because I have 

that same 

confusion in my notes. 

16 

MR. 

SUSMAN: 

Do you have — can you look 


17 at your notes and see if you can identify an exhibit 

18 19? 

19 (Off-the-record conference.) 
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20 BY MS. RITTER: 

21 Q. Do you agree that one of the limitations 

22 of your company's in-house product testing is that 

23 the product actually tested may not be identical to 

24 the product that is really consumed in the 

25 marketplace? 
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1 A. We need to identify what product tests 

2 you're referring to. 

3 Q. Well, what kinds of in-house product 

4 testing do you do at Philip Morris? 

5 A. Well, there are sensory panel tests which 

6 obviously do entail the product that's in the 

7 marketplace. 

8 Q. What other kind of product testing is 

9 there? 

10 A. There are testing — if you're talking 

11 about prototypes and research, that's one thing. If 

12 you're talking about product development prototypes, 

13 that's another thing. Obviously, in product 

14 development, as we are going out into the 

15 marketplace, those products are the actual products 

16 tested. 

17 Q. How about product testing in the Product 

18 Evaluation Division of Research and Development? 

19 A. Right. 

20 Q. Do you agree that in that context, 

21 product testing has limitations because the product 

22 actually tested may not be identical to the product 
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22 
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24 


that is really consumed in the marketplace? 

A. No. The product in the Product 
Evaluation Division, that's sensory testing, and 
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those are the actual products consumed. 

Q. Do you know who Lisa Eby is? 

A. Yes. 

Q. Who is she? 

A. She is or was at Philip Morris at one 

time. 

Q. How about Daniel Ennis? 

A. He was at Philip Morris at one time. 

Q. How about John Tindall? 

A. He was at Philip Morris at one time. 

Q. And they were all in R&D? 

A. Yes. 

Q. Let me ask you to look at a document that 
we can mark as 21, which is titled "Product Testing 
Short Course," by Daniel Ennis, John Tindali and Lisa 
Eby dated January 23, 1984. And in looking that — 
at that, I would ask you to look at the page — I've 
got a blue post-it on it. And I can't find any extra 
copies of this, although I certainly had them 
yesterday, but I'll let y'all have it. If we could 
take about a five-second break, I'm going to go to 
the lady's room. 

We can go off the record. That's just 
that blue flagged page. I can make a copy of it at 
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25 the break if you want. 
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1 THE VIDEOGRAPHER: Going off the 

2 videotape. This concludes tape 4. The time is 10:29 

3 AM, March 21, 1997. 

4 (PLF. EXH. 21, Document entitled "Product 

5 Testing Short Course", was marked for 

6 identification.) 

7 (A recess transpired.) 

8 THE VIDEOGRAPHER: Back on the videotape 

9 record. The time is 10:40 AM. 

10 MS. RITTER: Dr. Ellis, that's all the 

11 questions I have for today, and we will reserve — in 

12 the event that once we see that stuff we have any 

13 questions, we may want to do something brief before 

14 trial or something. 

15 MR. SUSMAN: And we will reserve our 

16 questions until the time of trial. 

17 Thank you. Dr. Ellis. 

18 THE VIDEOGRAPHER: Going off the 

19 videotape record. This concludes tape 4. The time 

20 is 10:40 AM. The date is March 21st, 1997. 

21 (The deposition was concluded at 10:40 

22 AM.) 

23 

24 

25 
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1 SIGNATURE OF DEPONENT 

2 

3 I, the undersigned, CATHY LYNN ELLIS, 

4 Ph.D., do hereby certify that I have read the 

5 foregoing deposition and find it to be a true and 

6 accurate transcription of my testimony, with the 

7 following corrections, if any: 


9 PAGE LINE CHANGE REASON 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 

CATHY LYNN ELLIS, Ph.D. Date 
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1 CERTIFICATE OF REPORTER 

2 

3 I, A. William Roberts, Jr., Registered 

4 Professional Reporter and Notary Public for the State 

5 of South Carolina at Large, do hereby certify: 

6 That the foregoing deposition was taken before 

7 me on the date and at the time and location stated on 

8 page 1 of this transcript; that the witness was duly 

9 sworn to testify to the truth, the whole truth, and 

10 nothing but the truth; that the testimony of the 

11 witness and all objections made at the time of the 

12 examination were recorded stenographically by me and 

13 were thereafter transcribed by computer-aided 

14 transcription; that the foregoing deposition as typed 

15 is a true, accurate, and complete record of the 

16 testimony of the witness and of all objections made 

17 at the time of the examination. 

18 I further certify that I am neither related to 

19 nor counsel for any party to the cause pending or 

20 interested in the events thereof. 

21 
22 

23 

24 

25 
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1 Witness my hand, I have hereunto affixed my 

2 official seal this 22nd day of March, 1997 at 

3 Charleston, Charleston County, South Carolina. 
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A. William Roberts, Jr. 
Registered Professional 
Reporter, CP, CM 
My Commission expires 
May 22, 2001 
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